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LOW HOP BING, JCA 

DELIVERING THE JUDGMENT OF THE COURT 
 

 

I. INTRODUCTION 

[1] The  subject matter in this appeal arose from a dispute 

concerning the termination of the contract dated 7 December 1998 

entered into between the appellant (“the contractor”) and the 

respondent (“the employer”) to execute works at Johor Port, Pasir 

Gudang (“the works”). 

 

[2] The dispute was referred to arbitration.  In his award, the 

arbitrator found that the termination of the contract was not wrongful, 

dismissed the contractor’s claim and allowed the employer’s 

counterclaim (collectively, “the award”). 

 

[3] The contractor’s application to the High Court to set aside the 

award or, alternatively, to remit it for the arbitrator’s reconsideration, 

was dismissed by the learned judge. 

 

[4] Hence, this appeal by the contractor against the the learned 

judge’s decision. 

  

[5] On 13 October 2009, we dismissed the contractor’s appeal.  

We now set out our grounds. 
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II. FACTUAL BACKGROUND 
[6]  The chronology of events constituting the facts, as found by 

the arbitrator, are best tabulated as follows: 

 

 Date      Event 

 

1 February 1988 The contractor submitted a tender for the 

works, which required 52 weeks to complete. 

 

31 May 1988 The contractor’s tender was accepted by the 

employer, and 21 June 1989 was the 

completion date. 

 

23 June 1988 Possession of site was given to the contractor. 

 

1 August 1988 The meeting on Safety Requirements and 

Interferences on Shipping Operation was held 

at which the contractor was informed that a  

minimum of three continuous working days 

per month would be given for the Hazardous 

Cargo Jetty. 

 

29 August 1988 Arising from a delay in the supply of pipe 

piles, the contractor applied for an extension 

of time for three months. 
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5 August 1989 The contractor was given a notice of non-

completion, for failure to complete by the 

completion date. 

 

4 September 1989 The contractor applied for extension of time 

for 14 months by reason of the restriction of 

operation at the Hazardous Cargo Jetty which 

required works to be carried out for a 

minimum period of three continuous working 

days per month. 

 

19 September 1989 The superintending officer rejected the 

application for extension of time on the ground 

that the extension could not be based on a 

theoretical calculation but must be based on 

an actual day count of the days when works 

were prohibited from being carried out.  

Although requested to re-submit the 

application for extension, the contractor did 

not do so. 

 

9 October 1989 The superintending officer accepted the 

contractor’s grounds for applying for an 

extension of time with respect to the delay in 

the supply of pipe piles and extended the 

completion date by 42 days to 2 August 1989. 
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10 April 1990 The contractor submitted an application for 

extension of time for a total of 473 days, of 

which 425 days were related to the restriction 

of operation at the Hazardous Cargo Jetty.  

The application was again rejected by the 

superintending officer as it was based on the 

same calculation found to be unacceptable, as 

stated in the superintending officer’s earlier 

letter dated 19 September 1989. 

 

16 April 1990 The contractor was served with a certificate of 

non-completion, which stated that the works 

had not been completed by 2 August 1989 (i.e 

the revised completion date). 

 

6 July 1990 The superintending officer served on the 

contractor a notice of default pursuant to 

condition 51(a)(ii) of the contract. 

 

4 February 1991 The contract was terminated by the employer. 
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III. ERROR ON FACE OF AWARD 

 [7] In relation to the arbitrator’s decision that the superintending 

officer had been correct in rejecting the applications for extension of 

time, the contractor’s learned counsel Raja Aziz Addruse (assisted by 

Mr Ajit Kumar) raised two points viz: 

 

(1) As a matter of law, a party to a contract who is prevented 

from performing it by the act of the other is not liable for that 

default, citing Dodd v Churton (1897) 1 QB 562, 566, 567.  

They submitted that the arbitrator’s failure to give any regard to 

this principle in relation to the question whether the contractor 

had been in default with respect to notice of default dated 6 July 

1990 or during the period between that date and the date of 

termination (on 4 February 1991) is an error of law, appearing 

on the face of the award; and. 

 

(2) The arbitrator having been conferred with power to review 

and revise any certificate, opinion, decision, requisition or notice 

and to determine all matters in dispute had the duty to 

determine the period of extension to which the contractor was 

entitled, notwithstanding that the superintending officer had 

rejected the application.  The arbitrator’s failure to do so is also 

an error of law on the face of the award, relying on Hartela 

Contractors Ltd v Hartecon JV Sdn Bhd (1999) 2 MLJ 481, 
488-489 CA. 
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[8] The essence of the contention raised by the employer’s learned 

counsel Mr Kamraj Nayagam (assisted by Ms Audrey Choo) was that  

the arbitrator had considered the question of extension of time and 

found as a fact that there was insufficient evidence before him to 

justify the extension. 

 

[9] In the light of the above factual background and submissions, 

we are of the view that the issue for determination in the instant 

appeal may be formulated as follows: 

 

“On the basis of the chronology of events and the facts set out 

above, is the arbitrator’s decision, that the termination of the 

contract was not wrongful, an error on the face of the award?” 

 

 [10] At this  juncture, we find it useful to point out that our superior 

Courts have a limited jurisdiction to set aside or remit an award on 

the ground of, inter alia, an error of law appearing on the face of 

the award.  In other words, where a dispute is referred to an 

arbitrator and a question of law becomes material, our superior 

Courts can interfere if an error of law appears on the face of the 

award.  Our Courts may exercise control and supervision over 

arbitration through statutory powers conferred by the (then) 

Arbitration Act 1952 (which was the law governing the instant 

appeal).  This control and supervision is intended to ensure that the 

bounds of the law are maintained and preserved. 
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[11] With the above fundamental principles in view, we would first 

examine whether there is any error appearing on the face of the 

arbitrator’s award, more specifically in relation to the extension of 

time and the termination of the contract.  In this regard, paragraphs 

6.91 to  6.93 of his award merit reproduction as follows: 

 
 “6.91   I agree with the Superintending Officer that he is not in a position to 

grant an extension of time based on a theoretical calculation.  Moreover, it 

was also demonstrated by the Respondent to my satisfaction that the 

theoretical calculation was in fact based on an erroneous number of pile 

which had to be driven, the actual number being reduced by 

approximately 35%. 

 

 6.92   Moreover, the Claimant’s presumption that it would automatically be 

entitled to an extension of time simply on the strength of the fact that there 

were shipping interferences is mistaken, since it is clear from Clause 1.35 

that an extension of time will only be given if the work is delayed due to 

this cause alone.  It has to be noted that from the evidence adduced in this 

reference, it is more than apparent that there were myriad causes of the 

delays that occurred, the majority of which were of the Claimant’s own 

making. 

 

 6.93   In the absence of the requested documentation from the Claimant to 

substantiate an extension of time based on the delay caused by the 

berthing vessels, whether the Superintending Officer should have made 

his own estimate of the length of the delay, was not an issue canvassed in 

these proceedings and I will say no more on this particular subject save 

that since the evidence demonstrates that there were vessels at the jetties 

when it is likely that the Claimant was in a position to work, then it is not 
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unreasonable to infer that the Claimant would have been entitled to some 

extension of time pursuant to clause 1.35.  The actual amount of such 
extension has not been proven.”  (Emphasis added) 

 

[12] As evident in paragraphs 6.91 to 6.93 of the award, the 

arbitrator has considered, in our view correctly, the question of 

extension of time and found as a fact that there was insufficient 

evidence before him to justify any extension of time. 

 

[13] In paragraph 6.138 of the arbitrator’s award, the arbitrator has 

arrived at a specific finding of facts that the contractor had “failed to 

proceed regularly and diligently with the Works”.  That being the 

case, there is no question of the contractor being prevented by the 

employer from performing the works pursuant to the contract.  Hence, 

Dodd v Churton, supra, cited for the contractor, is not helpful to the 

contractor. 

 

[14] The principle that an arbitrator’s specific finding of facts is not 

open to review is founded on settled law and established authorities.  

In so far as the instant appeal is concerned, the High Court and this 

Court are limited to reviewing errors of law on the face of the award.  

This review jurisdiction should be distinguished from appellate 

jurisdiction.  By way of illustration, in Intelek Timur Sdn Bhd v 

Future Heritage Sdn Bhd (2004) 1 MLJ 401, the Federal Court, 

speaking through Siti Norma Yaakob FCJ (later CJ(M)), succinctly set 

out the relevant principles in paras 13 to 15 thereof which may be 

extracted as follows: 
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(1) An arbitrator’s award is final, binding and conclusive and 

can only be challenged in exceptional circumstances.  

Even if an arbitrator had erred by drawing wrong 

inferences of fact from the evidence before him, be it oral 

or documentary, that in itself would be not sufficient to 

warrant the setting aside of the award; and 

 

(2) Where in deciding a dispute referred to him and the 

arbitrator has to determine a question of law that becomes 

material to his decision in the dispute, interference by the 

court is only possible if an error appears on the face of the 

award:  Sharikat Pemborong Pertanian & Perumahan v 

Federal Land Development Authority (1971) 2 MLJ 210 

and Ganda Edible Oils Sdn Bhd v Transgrain BV 
(1988) 1 MLJ 428.  

 

[15] Next, our consideration of Hartela Contractors, supra (cited for 

the contractor), reveals that that there was no error on the face of the 

award therein to justify an interference by the Court.  Hence, we are 

of the view that this authority in effect is supportive of the contention 

presented for the employer and renders no assistance to the 

contractor. 
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IV. CONCLUSION 

[16] In the circumstances, we hold that both the arbitrator and the 

learned judge were correct in their award and decision respectively.  

Our answer to the above issue for determination is in the negative i.e 

there was no error on the face of the award.  Hence, there was no 

merit in this appeal.  We accordingly affirmed the arbitrator’s award 

and the decision of the High Court.  This appeal is dismissed with 

costs of RM10,000.  Deposit to the employer on account of the fixed 

costs.  
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